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service which meets or exceeds the Commission’s service quality standards. He testified that 
adding ETCs will raise the size of the Federal USF and will increase the cost to CCRTC‘s 
niember-customers. Additionally, MI. Welp testified that it is possible for NPCR to refuse 
service to a potential customer if the request is not “reasonable.” Mr. Welp testified that CCRTC 
provides service to each customer who requests service in CCRTC’s service territory. He also 
testified that NJ’CR has not shown that customers in CCRTC’s temtory will enjoy improved 
service at lower rates if NPCR is granted ETC-status. 

E. NPRC Rebuttal Testimony 
Mr. Peabody filed rebuttal testimony to that provided by INECA, the OUCC and 

CCRTC. Mr, Peabody noted that, contrary to the testimony of INECA and OUCC, NPCR can 
provide the XC’s  list of universal services in the areas in which it has requested designation, as 
well as satisfy all other ETC obligations. Mr. Peabody also testified that most of CCRTC’s 
criticism of NPCR was based on the differences between the service offerings of NPCR and 
CCRTC and the differing technology, regulatory structures, and market dynamics confronting 
NPRC as c o m p d  to CCRTC. Mr. Peabody also testified that the FCC‘s mles contemplate 
such differences and the FCC has clearly stated that such a consideration cannot be held against 
it. In his view, Mr. Peabody suggested that CCRTC seeks to undermine the concept of 
competitive neutrality. 

Mr. Pealmdy suggested that the other parties “rely on irrelevant and misguided 
arguments” in challenging the notion that NF’CRs request would not Serve the public interest. 
Mr. Peabody reiterated his view that rural customers are entitled to the full benefits of wireless 
service even Chough they live in areas that are costly to serve, and that the consumers, not LEC 
witnesses, should determine “whether a particular service offering i s  affordable or of ’high 
quality.”’ Mr. Peabody stated that allowing NPCR to have a c m s  to federal universal service 
funding will, in the long run, provide consumers in small and rural markets with access to high 
quality services at comparable rates. 

With respect to challenges regarding the provision of the FCC list of universal services, 
Mr. Peabody suggested that the “attack” is with respect to the amount of Iocal usage included 
within NPCR’s offerings. In response, Mr. Peabody restated his prior testimony that the FCC 
has not set a standard for minutes of use and, more recently, that unlimited usage should not be 
included within the core universal service elements. Thus, NPCR is in compliance, according to 
Mr. Peabody, since each package has a minute of use component built in and one offering is 
unlimited. 

Mr. Peabody stated that NPCR provides single party service even though a customer may 
drop off the network when it is beyond the range of a NPCR tower. In Mr. Peabody’s opinion, 
the FCC requirement addresses the length of the customer’s transmission over a dedicated 
message path and when the transmission ends there is, by definition, no message path. As to 
access to operatwr services, Mr. Peabody indicated that the necessary trunkjng arrangements 
allowing access to operator services have now been activated for Indiana customcrs. With 
respect to equal access and INECA’s suggestion of service parity, Mr. Peabody stated that the 
FCC recently ruled that equal access is not a supported service for the purposes of USF. 
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W. Peabody also challenged INECAs concerns regarding the ability for NPCR to 
lawfully terminate traffic to the INECA companies, since the agreements in place are only 
between NF’CR and Ameritech and GTE. Mr. Pcabody stated that its arrangements are with 
tandem operators and that these arrangements offer LATA-wide termination. 

h4r. Peabody next addressed what he characterizes as “service area” issues. Mr. Peabody 
stated that NPCR licenses cover all of the affected RTCs’ Study Areas and that the FCC does not 
izquire NPCR to serve every customer throughout a study area at the time of designation. With 
respect to concerns regarding what a “reasonable request” for service is, Mr. Peabody noted that 
some requests may simply require the offering to the customer of a handset while the need to 
erect a tower to serve a customer would be unreasonable. 

Mr. Peabody also stated that the FCC has concluded that federal USP funding levels are 
for it and the Joint Board to decide, not the Commission. Mr. Peabody rejected the concerns 
raised by INECA regarding the public interest analysis provided by NYCR, noting that its 
rationale included more than simply competition. Mr. Peabody stated that the appropriate 
inquiry is whether there is anything about these RTC areas that justifies refusing to provide those 
customers the full benefits of competitjon promised by Congress. Mr. Peabody noted that NPCR 
wants to utilize and expand its infrastructure, and that action provides greater innovation and 
service incentives to LECs. Mr. Peabody stated that the OUCC’s concerns regarding “CR’s 
compliance with LBC requirements were a “red herring,” since there are differences in service 
offerings, and that is not relevant to ETC designations. Similar expressions were made by Mr. 
Peabody with respect to CCRTC, stating that NPCRs designation as an ETC has been shown to 
“advance competition, improve services, and expand the availability of universal service.’’ 

Mr. Peabody concluded that the FCC has made clear that the public interest 
determination “should examine whether consumer benefits from designation outweigh 
demonstrated adverse impacts on consumers” and access to federal USP monies is required to 
ensure a level paying field. With respect to consumer benefits, Mr. Peabody referenced W R ’ s  
expanded local calling areas and nationwide calling, a8 well services outside the COE list of 
universal service such as Internet, email and text messaging. Mr. Peabody reiterated prior 
testimony regarding the quality of NPCR’s service, and benefits from competition as a basis for 
the Commission to find that the public interest would be served by granting NPCR’s ETC 
application. 

Mr. Wood’s rebuttal offered similar responses to the other parties’ testimony. 
Charactenzing the positions of WECA and CCRTC as “well worn arguments,’’ he suggested that 
ncither of these parties has pscntcd  fact or sound policy for their positions and that state 
regulators and the FCC have rejected their positions, Mr. Wood contended that the parties were 
seeking to “re-litigate” FCC decisions and asking the Commission to “ignore” portions of the 
FCC’s May, 2001 lJSF decision. According to h4r. Wood, the relevant inquiry is whetherNPCR 
oKen “services that provide benefits lo consumers” and whether there is “some issuc fact or 
issue that is specific to [NPCR], or to the service areas within which it seeks an ETC designation 
in Indiana, that would outweigh those benefits.” 

p. 1 6  
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With respect to factual questions, Mr, Wood suggested that the issues raised are based on 
speculation or factual assertions that have no bearing on the issues before the Commission. Mr. 
Wood noted that NPCR is seeking to invest in technology and facilities to provide competitive 
services. Mr. Wood also challenged INECA’s suggestion regarding the scope of this proceeding, 
arguing that the “overarching issue” is not the size of the fund but rather whether the “existing 
mechanism encourages inefficient entry in the highest cost areas.” Nlr. Wood also disagreed 
with INECA’s position that “service parity” is a relevant consideration, since competitive 
markets result in different service offerings, allowing carriers to tailor consumer offerings to the 
identified need. According to Mr. Wood, W C A ’ s  suggested service parity does just the 
opposite. With respect to service parity, Mr. Wood disagreed with the INECA position 
regarding the distinction between landline and mobile services in that NPCR wants to offer a 
service that directly competes with the landline offering. Similar challenges were made by Mr. 
Wood to CCRTC, suggesting that CCRTC’s position forgets the fact that LECs have had many 
years to construct their networks with USF monies, and NPCR wants the same opportunity. If 
given this opportunity, according to Mr. Wood, NPCR would be a direct competitor of the LEC. 

With respect to CCRTC’s position regarding the level of NPCR’s rates, Mr. Wood noted 
that if there is a concern regarding such levels, then customers will not purchase NPCR’s service 
and no USF will be available to MPCR. But, according to Mr. Wood, CCRTC’s view addressed 
only short run considerations because designating NPCR as an additional ETC would create 
incentives for efficiencies, thus leading to lower prices over time. In MI. Wood’s opinion, using 
USF monies to construct infrastructure rather than offset rates encouraged this result. Finally, 
Mr. Wood suggested that the price comparison that CCRTC is providing is not an “apples-to- 
apples” comparison and, in any event, if the prices of NPCR’s services are too high, there should 
be no reason not to designate NPCR as an ETC because it would not be a “competitive threat” to 
CCRTC. 

With respect to quality of service issues, Mr. Wood stated that the issues are moot 
because customers would not choose NPCR’s service if the pnce were too high or service quality 
low, thcrcby not allowing NPCR to receive federal USF monies. Thus, according to Mr. Wood, 
the current process allows the marketplace to “sort out these issues,” with the consumer being the 
ultimate decision maker. Mr. Wood stated that no additional requirements need be imposed on 
NPCR than those it meets today. Mr. Wood argued that INECA’s “parity” position regarding 
unlimited calling should be rejected because NPCR should not be “ciiticized“ for “offering 
services with a rate structure that peimits customers to buy only what they need and that reflects 
the underlying costs to provide the functionality.” 

As to the size of the federal USF, Mr. Wood did not believe that such Concerns were 
related to the instant application, and are being addressed by the FCC and Joint Board. Mr. 
Wood stated that while a smaller fund may be preferable, the growth in the size of the federal 
USF was considered by the FCC and fully recognized. Moreover, certain aspects of the federal 
USF (such as indexed caps) minimized growth. He also noted that the fund size is related to the 
use of embedded costs for calculating the high cost loop levets of federal USF disbursements 
rather than forward-looking costs. Similarly, the FCC’s decisions regarding USF “portability” 
result in an increased size of the USF and to suggest that “best means of limiting growth of the 
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fund is to deny applications by competitive carriers for ETC status is disingenuous at best” since 
these policies were adopted based on the requests of RTCs. Characterizing “assurances of cost 
recovery in rural areas” as a “gift from the FCC” not present in a competitive market, Mr. Wood 
recognized that the “transition mechanism” is costly in the short tern but it “can gradually wean 
the incumbent rurtll LECs over the period of time that it is in effect.” 

Mr. Wood characterized INECA’s observation regarding state participation in the federal 
USF funding process as a “scare tactic.” He stated that, based on his experience and 
participation in the process, no serious discussion of such outcome is taking place. Even though 
NPCR is providing service today, Mr. Wood noted that NPCR is committing to the ability to 
provide universal service, something it could not do absent federal USF disbursements. Mr. 
Wood stated that withholding federal USF monies to NPCR would not reflect how rural LECs 
constructed their networks over time and “even now, ILECs that have been providing service for 
over a century do not have ubiquitous networks.” Consequently, the approach sought by NPCR 
was not fundamentally different, according to Mr. Wood. 

With respect to utilizing the federal USF monies in Indiana, Mr. Wood stated that this 
issue is not of concern since the Universal Service Administrative Company (“WAC”) has 
responsibility for fund distributions as well as auditing powers, the Commission has the ability lo 
monitor this issue in its annual certification process, and the FCC has the authority to impose its 
own measures upon wireless licensees such as NPCR. Similarly, considerations regarding the 
need for cost-based showings by additional ETCs are not necessary, since the FCC and Joint 
Board are looking into this issue. If the concern is that the wireless provider has a lower cost 
shucture than the LEC, according to Mr. Wood, that concern has “no validity from a public 
interest standpoint” because that advantage is not created by the USF portability rules h d  any 
advantage would “only encourage accelerated deployment of network facilities by the more 
efficient provider.” Thus, Mr. Wood criticized INECA’s concern by not explaining why the 
public interest would be served by “discouraging investment by a more efficient provider while 
encouraging investment by a less efficient provider.” Mr. Wood also cited several public policy 
questions that he suggested highlight his concerns. 

Why is it in the public interest for wireline carriers to serve these 
geographic areas at all? . . . . Why is it in the public interest to delay network 
deployment for the more efficient carrier? Why is it in the public interest to 
support, into perpetuity, the network of the less efficient carrier? Why should the 
designation of [NPCR] (one of those potentially lower coSt providers) as an E X  
be postponed while these conceptual issues are being debated in another forum? 

, 

. .  

p. 18 

For similar reasons, Mr. Wood disagreed with CCRTC’s statements regarding non-cost 
based showings, suggesting that concerns regarding “cream skimming” have already been 
addressed by the FCC, and that CCRTC was given the ability to disaggregate its federal USF 
disbursements if it so chose. Finally, Mr. Wood disagreed with INECA’s suggestion that the 
public interest findmg be made “conditional” since, according to Mr. Wood, the “proper course 
of action in this case is to apply the law as it exists today” and he expected that if changes in the 
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federal USF process would be made, the FCC would, in any event, “undoubtedly provide 
guidance for the treatment of existing ETC designations.” 

Mr. Wood lhen responded to the OUCC concerns. First, M.r. Wood believed that costs of 
an lLEC would be avoided, and thus concerns over increased per-line cost levels may be 
overstated where Ihe LEC loses customers to an additional ETC. Second, with respect to 
concerns that service is being provided by NPCR without USF disbursements, Mr. Wood noted 
that the objective is to allow NPCR to build out its network as the LECs have done, and, like the 
LECs, federal USF monies are important to allow this to occur, With respect to complying with 
existing service quality rules, Mr. Wood suggested that such rules are “not technology neutral,’’ 
“may create artificial barriers to entry,” and otherwise can be left to the marketplace to sort out. 
Finally, with respect to the OUCC’s concern regarding the growth of the federal USF, he stated 
that the issue is not primarily caused by the designation of additional ETCs, and cannot be 
effectively addressed by lowering levels of federal USF disbursements to additional E s .  In 
addition, the fund growth cannot be remedied by not designating more ETCs, but rather through 
changes in how the per-line disbursements are made. 

5. Commission Findines. 

The evidence in the record establishes that NPCR meets the eligibility criteria for ETC 
designation as contained in Section 214(e)(l), as set out more fully below. 

A. Petitioner is a Common Carrier 

The first requirement for ETC designation is status as a common canier under federal 
law. A ”common carrier” is generally defined in 47 U.S.C. 0 153(10) as a person engaged as a 
common canier on a for-hire basis in interstate communications utilizing either wire or radio 
technology. The FCC‘s regulations specifically provide that a specialized mobile radio service, 
such as that provided by NPCR, is a common carrier service. See 47 C.F.R. 9 20.9(a)(4). NPCR 
is therefoore a “common carrier” for purposes of obtaining ETC designation under 47 U.S.C. 9 
214(@(1). (Pet. En. 3, p. 6.) 

B. Petitioner Provides Each of the FCC’s Supported Services 

The record evidence confirms that NPCR’s network can provide each of the supported 
services required of an ETC, and NPCR will offer all of those services to its universal service 
customers once desilqated an ETC. (Pet. Ex. 3, p. 7.) 

i. Voice-made access to the oublic switched telephone network. The FCC 
concluded that voice-grade access means the ability to make and receive phone calls. 
within the 300 to 3000 Hertz frequency range, 47 C.F.R. 0 52.101(a)(l). Through its 
interconnection arrangements with local telephone companies, including Ameritech and 
GTE, all Indiana customers of NPCR are able to make and receive calls on the public 
switched network within the FCC‘s specified bandwidth. (Pet. Ex. 3, pp. 7-8.) 

i i .  Local usage. Beyond providing access to the public switched network, an 
ETC must include an amount of free local usage deteimined by the FCC as part of a 

18 



M a r  17 04  03:SSp KORTEPETER McPHERSON 3176377106 p.20 

universal service offering. 47 C.F.R. § 54.101(a)(2). The FCC has not quantified a 
minimum amount of local usage required to be included in a universal service offering, 
and has declined to require that ETCs offer unlimited local usage.’ NPCR will include 
local usage in its universal service offerings. (Pet. Ex. 3, p. 8.) 

iii. Dual-tone, multi-frequency (“DTMF“) simalinp;. or its functional 
eauivalent. DTMF is a method of signaling that facilitates the transportation of call set- 
up and call detail information. Consistent with the ‘principles of competitive and 
technological neutrality, carriers that provide signaling that is functionally equivalent to 
DTMF meet this service requirement. 47 C.F.R. 0 54.101(a)(3). NPCR uses out-of-band 
digital signaling and in-band multi-frequency (“MF”) signaling that is functionally 
equivalent to DTMF signaling. (Pet. Ex. 3, p. 8.) 

iv. Sinele-uartv service or its functional equivalent. “Single-party service” 
means that only one party will be served by a subscriber loop or access line, in contrast to 
a multi-party line. 47 C.F.R. 0 54.101(a)(4). Universal Service Order, ‘1[ 62. NPCR 
meets this requirement by providing a dedicated message path for the length of a11 
customer calls. Although INECA wimess Hazelett questioned whether NPCR provided 
this supportcd service (INECA Ex. 1, p. 8), Mr. Hazelett admitted on cross-examination 
that NPCR provides a dedicated message path in compliance with 47 C.F.R. 8 
54.101(a)(4). (Tr. 180.) 

V. The ability to reach a public safety 
answering point (“PSAP“) by dialing 911 is a required service in any universal service 
offering. Enhanced 911 or E911, which includes the capability of providing both.: 
automatic numbering information (“ANI”) and automatic location information (“ALI”), is, 
only required if a PSAP is capable of receiving and utilizing such information, and. 
requests the deIivery of such information from a wireless provider. Universal Sewice 
Order, w[ 72-73. The record reflects that”Pm currently provides all of its customers 
with access to emcrgency services by dialing 911 in satisfaction of this requirement. 
(Pet. Ex. 3, p. 9.) In addition, NPCR has deployed Phase I and Phase U E911 service 
requests from 17 PSAPs. (Pet. Ex. 3, pa 9.) NPCR is required to continue to implement 
Phase I and Phase II E91 1 requests in accordance with FCC rules. 

Access to emergency services. 

vi. Access to omrator services. Access to operator services is defined as any 
automatic or live assistance provided to a consumer to arrange for the billing or 
completion, or both, of a telephone call. 47 C.F.R. 5 54.101(a)(6). Universal Service 
Order, 9[ 75. NPCR demonstrated it meets this requirement by providing all of its 
customers with access to operator services provided by either the Petitioner or other 
entities (c.g. E C s ,  ECs,  etc.). (Pet. Ex. 3, pp. 9-10; Pet. Ex. 5, p. 7.) 

vii. Access to interexchange service. A universal service provider must offer 
consumers access to interexchange service to make and receive interexchange calls. 47 

See In the Motrer of Federal-State Joint Bwrd on Universol Service, CC Docket No. 96-45, Order and Order on I 

Reconsideration, FCC 03-170. 14 (rel. July 14,2003) (“July 2003 Order”). 
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C.F.R. § 54.101(a)(7). NPCR presently meets this requirement by providing all of its 
customers with the ability to make and receive interexchange or toll calls through direct 
interconnection arrangements the Company has with several interexchange carriers 
(ECs). (Pet. Ex. 3, p. 10.) NPCR does not offer equal access to other interexchange 
carriers, but this is a requirement that the FCC has declined to require of ETCs. Despite 
requests by intervenors in this case, we decline to add it as a requirement. 

viii. Access to directory assistance. The ability to place a call directly to 
directory assistance is a required service offering. 47 C.F.R. 0 54.101(a)(8). NPCR 
meets this requirement by providing all of its customen with access to directory 
assistance by dialing "41 1." (Pet. Ex. 3, p. IO.) 

Toll limitation for gualifying low income consumers. An ETC must offer toll 
limitation services to qualifying Lifeline customers at no charge. 47 C.F.R. § 54.101(a)(9). 
"Toll limitation" is defined as "toll blocking" or "toll control'' if a carrier is incapable of offering 
both, but as both "toll blocking" and "toll control" if a carrier can provide both. 47 C.F.R. $ 
54.400(d). NPCR is unable, at this time, to provide "toll control." The Company can and will 
offer "toll blocking" to its Lifeline customers. at no charge, as part of its universal service 
offerings. (Pet. Ex. 3, p. 10.) 

ix. 

C. Petitioner Will Satisfy Advertising Requirements 

The third requirement for J3C designation is that a carrier agrees to advertise the 
availability of thc supported services and charges using media of general distribution. 47 U.S.C. 
5 214(e)(l). To date, neither the FCC nor this Commission has adopted any specific advertising 
guidelines for any ETC.' NPCR presented evidence that the Nextel brand name is currently 
advertised nationwide by NPCR and Nextel Communications, and that its 2002 advertising costs 
totaled approximately $35.1 million. (Pet. Ex. 3, p. 13.) No party challenged NPCR's evidence 
that it can and will advertise through media of general distribution as required by law. 

D. Petitioner's Designated ETCService Areas 

Although NPCR presented different evidence as to its proposed ETC service areas, its 
late filed revised Exhibit 7 is Petitioner's final statement of the area included in its proposed 
Indiana ETC service territory and the areas in which it will advertise the supported services if its 
request for ETC status is granted. 47 U.S.C. 0 214(e)(l). Section 214(e)(5) of the Act defines 
the tern "service area" as a geographic area established by a state cornmission for the purpose of 
determining universal service obligations and support mechanisms. 47 U.S.C. 3 214(e)(5). For 
an area served by a rural telephone company, 47 U.S.C. 8 214(e)(5) provides that the term 
"service area" means the rural telephone company's "study area," unless and until the FCC and a 
state commission establish different service areas under the procedures set forth in 47 C.F.R. 0 
54.207(c)-(d). For ;in area served by a non-rural LEC, there is no "study area" requirement, so an 
ETCs designated service area can be established on a wire center basis. 47 U.S.C. 9 214(e)(5). 

Universal Service Order, 148. 2 
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Petitioner's Exhibit 7 (Late Filed Revised) eliminated four rural LEC areas currently 
served by CCRTC from its proposed ETC service territory. NPCR indicated that it is licensed to 
provide service throughout all rural LEC study arcas and non-rural LEC wire centers identified 
in the service areas shown on Petitioner's Exhibit 7 (Late Filed Revised). 

Although NPCRs current coverage does not today extend throughout all of the areas in 
which it requests designation (see Pet. Ex. 3, Ex. SP-2), the FCC has held that an mY: applicant 
is not required to provide ubiquitous service at the time of its application, but instead must be 
given time to extend its network based on consumer requests.' NPCR's witness, Mr. Peabody, 
testified that with access to universal service support the NPCR would be able to build-out its 
Indiana network to better serve rural consumers. (Tr. 51.) NPCR's evidence demonstrated an 
intent and ability IO provide service as an ETC, and to respond to reasonable requests for service 
as required by the FCC, in the m a s  identified on Petitioner's Exhibit 7 (Late Filed Revised). 

E. Commission Factors of Consideration 

We begin with our finding, which is that granting NPCR's petition is in the public 
interest. Numerous factors were taken into account, and we enumerate them hen: so that we may 
provide the requisite road map for subsequent applicants, as well as showing the support for our 
ultimate finding. 

a. Public interest analysis under 47 U.S.C. $ 214(e)(2) for CETC designation in 
Specified Kurai Service Areas 

To guarantee universal service, TA '96 required that all telecommunications carriers 
contribute into a Universal Service Fund ("USF') on an equitabre and nondisciiminatory basis. 
47 U.S.C. $254(Q. This fund is used to act as a counterbalance for those caniers entering - 
traditionally high cost areas, such as rural or insular areas. "Universal service 
contributions. ..support[] the expansion of, and increased access to, the public institutional 
telecommunications network." Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393,427 
(5' Cir. 1!299)("TOPUc"). The designation of an ETC provides the public with the certainty 
that there will be ii canier of last resort that provides services determined to be necessary. 47 
U.S.C. $214. ETCs are required, at the risk of sanctions, to provide service to designated 
customers at affordable prices. 47 U.S.C. $214(d); see also In re the Filing by GCC License 
Cup. ,  623 N.W.2d 474,477 (S.D. 2001.) 

In areas served by rural telephone companies, a competitive ETC can be designated only 
upon a finding that the designation will serve the public interest. 47 U.S.C. 5 214(e)(2). 
Congress did not &fine or limit states' public interest tests under Section 214(e)(2), leaving it to 

See I n  the Matter of Federal-State Joint Board on Universal Service - Western Wireless Corp. Petition for 
Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, CC Docket 96-45. 
FCC 00-248. yI 17 (rel. Aug. 10, ZOOO) ("[A] telecommunications carrier's inability to demonstrate that it can provide 
ubiquitous service at the time of its request for designation as an ETC should not preclude its designation as an 
ETC."). 
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the states to set their own parameters for public interest analyses for rural service areas, 
consistent with the underlying purposes of the Act, namely: 

To promote competition and reduce regulation in order to secure lower prices and 
higher quality services for American telecommunications consumes and 
encourage the rapid deployment of new telecommunications technologies. 

Pub. L. No. 104-104, 110 Stat. 56 (1996). 

47 U.S.C. $254(b) sets out the standards under which we must examine whether or not 
granting NPCR ETC status would be in the public interest. Section 254(b)(3) of the Act 
provides that rural consumers should have access to services that are comparable to those 
available in urban mas:  

Consumers in rural, insular, and high cost areas should have access to 
telecommunications and information services, including interexchange services 
and advanced telecommunications and information services, that are reasonably 
comparable to those services provided in urban areas and that are available at 
rates that i \ re  reasonably comparable to rates charged for simiIar services in urban 
areas. 

Apart from the promotion of competition, there has been no citation to any authority 
showing that there is a limitation on the factors that the Commission may take into account when 
making a public interest determination. W C  Holding Co., Znc. v. Public Service Commission, 
442 Utah Adv. Rep. 8, 44 P.3d 714, 719 (2002). Under Section 214(e) of TA '96, the 
Commission is given the discretion of how many carriers to designate within a given area, but is 
not prohibited from imposing its own eligibility requirements. TUPUC, 183 F.3d at 418. This is 
consistent with the historical role states play in guaranteeing service quality standards for locd 
service. Id. When a carrier applies to be an ETC, it should expect that the state commission will 
carefully scrutinize its petition. As the Joint Board has noted, 

While a carrier need not actually provide the nine services required of ETCs at the time 
of application, they must make a case for how they will provide them, if they are unable 
to do so at the time. A new entrant can make a reasonable demonstration to the state 
commission of its capability and comtmen t  to provide universal service without the 
actual provision of the proposed service. There arc several possible methods for doing 
so, including, but not limited to: (1) a description of the proposed service technology, as 
supported by appropriate submissions; (2) a demonstration of the extent to which the 
carrier may otherwise be providing telecommunications within the state; (3) a description 
of thc extent to which the carrier has entered into interconnection and resale agreements; 
or (4) a sworn affidavit signed by a representative of the carrier to assure compliance 
with the obbgation to offer and advertise the supported services. 

In fhe Matter of Fedzrul-State Joint Board on Universal Service, 15 FCC Rcd 15168, 
15178 (2000) (footnotes omitted); &, In the Matter of Federal-State Joint Board on 
Universal Service, 17 FCC Rcd 23532,23539 (2002); GCC License Corp., 623 N.W. 2d at 481. 
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State comnissions are granted the authority to make the designation because of a unique 
awareness of states’ needs and problems. What is examined, however, is dependant upon the 
duty to the public. “[C]wtomers’ interest, not competitors’, should control agencies’ decisions 
affecting universal service.” Washington Independent Telephone A m .  v. Washington Utilities 
and Transportation Comm.,llO Wn. 498,41 P.3d 1212, 1218 (2002). “Public interest is a broad 
concept encompassing the welfare of present and future consumers, stakeholders, and the general 
public. The ‘public interest’ is broader than the goal of competition alone ... [and] broader than 
the goal of advancing universal service.” Washington Independent Telephone Asm v. 
Washington Utilities and Transportation Comm., 149 Wn.2d 17,27,65 P.3d 319,324 n.3 (2003) 
(citations omitted.) 

In addition, 47 U.S.C. §253(b) allows states to impose requirements on the provision of 
telecommunications services that are necessary to preserve universal service, protect public 
safety and welfare, ensure the continued quality of services, and protect the rights of consumers. 
In the Matter of Federal-State Joint Board on Universal Service, 15 FCC Rcd at f5176. This 
authority, however, is tempered by the requirement that such regulation be competitively neutral. 
Id. While there is the mandate that the State’s additional regulations not 6e inconsistent with the 
FCC’s rules, the statute contemplates additional state regulation that adopts “additional specific, 
predictable, and sufficient mechanisms” to preserve and advance universal service. 47 U.S.C. 
925407. 

Given these explicit statutory mandates, it is clear that Congress intended that state 
commissions were to play a critical and necessary role in the determination of successor ESCs in 
rural areas. We intend to honor our obligation, and set out such factors as may guide ETC 
applicants in the future in making their filings. We turn, then, to the particulars supporting a 
finding that the designation of NPCR as an ETC is in the public interest. 

NpCR’s witnesses testified that access to federal universal service funding wilt allow 
NPCR to continue to extend its network throughout the state, and this network infrastructure will 
continue to be available to provide universal and advanced services to rural consumers in 
Indiana. NPCR’s witness Mr. Peabody indicated that it appeared that a “minimal” extension of 
the network was already anticipated to improve service, and that if ETC status was granted, 
capital outlay plans could be formulated “in a few days.” Tr. at 51. Further, Mr. Peabody 
testified that even relatively minor investments could improve service area reliability and 
increase a cell tower’s footprint, such as the installation of new coaxial cable on a tower. Tr. at 
52. Mr. Peabody recognized that such an extension of service is “the right thing to do” if NPCR 
is given ETC status, to assist consumers with emergency coverage and provide rural coverage. 
Id. at 52-53. 

p.  24 

NPCR currently provides GPS location assistance for customers dialing 91 1 where 
requested by a PSAP. As NPCR continues to expand its network in Indiana this network 
infrastructure will be available to provide basic and enhanced services to its customers. (Pet. Ex. 
3, p, 16.) Expansion of the network to provide ubiquitous coverage in Indiana rural areas is in 
the public interest, as cell phones for farmers become the ideal way to communicate from the 
“north forty.” 
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NPCR presented evidence that its system also provides customers with the ability to roam 
nationwide on the Nextel network without having to pay any roaming fees, although its roaming 
capabilities are limited, in that they are only able to function with other Nextel equipment. Tr. at 
103-104. In addition, NPCR provides larger local calling areas, nationwide long distance in 
some plans, its Direct ConnectSM walkie-talkie service, and mobile E91 1. (Pet. Ex. 3, p. 16.) 
NPCR explained that universal service funding is necessary for continued network build-out and 
expansion in Inhima in order to achieve the same levels of service in rural study areas as Nextel 
currently offers in urban wire centets. Tr. at 51. NPCR’s witness, Mr. Wood, testified that these 
build-out decisions bring not only universal service funds, but also access to additional private 
capital that may not otherwise be economically justified. (Pet. Ex. 4, p. 1 

In discussing the various factors inherent in wireline vs. wireline carriers, NPCR witness 
Wood noted mobility as a positive aspect of wireless service. Tr. at 145-46. This was contrasted 
with the service quality advantage of wireline, nonetheless limited by its distance from the end of 
the wire.’ Id. We favor an approach that places the issue of mobility of service in the context of 
one of many faaors .to be considered in the issue of determining ETC status. Further, the 
arguments in favor of competition, choice, mobility, and a larger local calling area are not 
supported by a showing that these factors are, per se, determinative in showing that ETC status is 
in the public interest. WWC, supra, 44 P.3d at 721. This is consistent with the mandate of 47 
U.S.C. 253(b) that State regulation be administered in a competitively neutral fashion. TO hold 
otherwise would have the effect of deeming wireline carriers ‘Worse” because they lack 
mobility, or have a smaller calling area. The mandate of competitive neutrality requires an 
inquiry into whether a requirement imposed upon applicants - whether incumbents or 
competitors, wireline or wireless - has a competitively neutral eflect. In rhe Mater of Federal- 
State Joint Board on Universal Service, 15 FCC Rcd at 15177. Therefore, for the Commission 
to remain competitively neutral on the designation of subsequent ETCs in rum1 mas, we must 
refrain from declaring a particular feature of a technology “better.” The features of a particular 
system, regardless of wireline or wireless, must be presented in the context of how it serves the 
public interest. 

Further, as NPCR points out, wireline carriers did not build out their system overnight, 
but did so over an extended period of time, while receiving both explicit and implicit subsidies. 
TI-. at 146. For us to decline to support wireless carriers in a similar fashion would violate the 
mandate of technological neutrality. NPCR committed, through its testimony and evidence, to 
increase service quality and extend its network so that “consumers [can] have substitute 
services[.]” Tr. at 146. 

NPCR offered evidence that the funds collected by the designation of wireless ems is 
so small compared to ILEC funding that removing all wireless CETCs would not change the 
surcharge. (Tr. 120.) However, NPCR is wrong in its assertion that the Commission should not 

a. Wood testified: ”In my experience, $1 in USF support typically generates an additional $3-$5 in private 
capital.” p e t .  Ex. 4. p. 1 1  n.lO.) 

On re-dircci, Mr. Wood stated that the NPCR technology produced an “entrtmcly clear” voice quality, nnd that he 
meant that the ILECs had had a significant amount of time and support in which to create a quality network, whicb 
NF’CR had not. TI. at 158-59. 
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fucus on the impact to the fund. ‘It.. at 119, The issue of the size of, and impact to, the universal 
service fund must be placed in context based on the proposed amount of funds flowing into the 
state. These are among a number of factors to be viewed by a State commission in making a 
public interest determination. NPCR does correctly assert that denial of a CETC petition is not 
the way to change the amount paid by consumers, but a change to the pricing base is. Tr. at 123. 
NPCR proffered this testimony when defending its designation’s potential effect on the USF 
passed on to customers: 

[Dlealn with the contribution base ... by dealing with economic versus embedded versus 
modified embedded cost recovery, you cannot impact that contribution factor to any 
significant decimal place by denying individual ETC designation [sic], CETC 
designation, or all ETC designations collectively.. .ETCs are currently receiving.. .less 
than 6 percent of the high cost funds, which would be less than 30 percent of the total 
fund. The remainder would be to ILECs. Wireless ETCs are receiving less than half of 
what’s going to all CETCs. There is no way in the decimal places to which all of these 
calculations are carried out, what we’d call significant digits, to have an impact from 
CETC designations based on fourth quarter ’03 projections. 

Testimony of Don Wood, Tr. at 121-22. 

This testimony represents the analysis the Commission expects in defense of an ETC 
petition. Applicants must be able to answer how, and in what terms, its presence as an ETC will 
affect the market as a whole, and the public interest generally. Mere defensive posturing does 
nothing to illuminate the Commission on the impact of a designation. Throwing up the 
Commission’s lack of jurisdiction, for example, over the rates and entry of wireless c d e r s ,  is 
reflexive and ultimately non-productive. As NPCR correctly pointed out, current USF support i s  
not based on actual per line need or cost, but on the modified embedded cost per Iine of the 
ILEC. Tr. at 124. To the extent that this represents an artificial construct that does not accurately 
reflect NPCR’s costs (or that of any other wireless (33°C applicant), it is not a factor over which 
NFCR has ultimate control, beyond filing comment with the FCC. It should, however, and has 
done so in this case, present evidence of what impact its designation may have. 

NPCR has committed to expansion of coverage in the designated areas, seeking to make 
Its service ubiquitous. In addition, it has examined its network sufficiently to present to the 
Commission those factors which it needs to improve, and in which areas it will focus. T h w  
details, as well as additional factors upon which we will expand more beIow, show that NPCR is 
approaching its potential ETC obligations with the requisite thoroughness and solemnity. These 
factors have convinced us that their petition should be granted. 

b. Network infirmities 

The premise of universal service contains within it recognition of network infirmities. 
But for those infirmities, the concept of universal service would be unnecessary. Hence, in an 
examination of an ETC designation request, an applicant must make specific offerings of proof 
as to how it will remedy any infirmities it may have identified in its system, or show how it will 
improve existing service with the USF funds its seeks. 
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NPCR asserts that the Commission has no jurisdiction over it in regard to service quality 
standards. From a public policy and public interest stand point, the certification of an ETC - 
designed to be, as necessary, the carrier of last resort - presents an assurance to the public that 
service will be universal, as promised. A camer must show that system infirmities will be 
remedied, as subscribers could well find themselves without service at dire times. For example, 
the FCC has noted that the ability to call for and receive help in an emergency is the o.verarching 
reason for purchasing a wireless phone.6 NPCR’s witness showed his recognition of this precept 
in the following testimony: 

That’s, in fact, why this proceeding is so important, because the company’s 
providing some services in some portions of these areas but does not have the 
opportunity absent USF Funding to make the service available at high quality 
ubiquitously through the area so that the customer sees that as a substitute for his 
basic telephone service. 

Testimony of Don Wood, Tr. at 133-34. 

In recognition of its’ coverage “dead spots,” NPCR has appropriately assured the 
Commission that such gaps in coverage will be filled if it is granted E X  status.’ While service 
is presumed in dead spots under FCC regulations’, if the Commission is aware of them, they may 
certainly take notice of them and consider them in the context of a prospective FTC’s 
application. Requiring this of an ETC is consistent with the Commissions’ role in assuring that 
the public is receiving adequate service. Approval of a second ETC could appropriately be 
conditionally approved by the Commission based on an expectation that the second ETC will 
provide adequate service quality to its customers in the state of Indiana. 

State comss ions  have examined ETC applicants’ plans to serve customers and improve 
their networks. For example, in Arizona, the Commission has evaluated an ETC’s plans for 
customers to receive service by utilizing various technical means.9 The Arizona Commission 
observed that the BrC had been operating for approximately ten years and had worked with five 
Native American tribes to secure adequate cell sites on Native American lands.” Minnesota 
examined an ETC’s plans to provide universal service to customers using .&watt handheld 
phones or a 3-watt fclephone and noted the applicant’s commitment to building 15 specific cell 
sites in high-cost areas that it would not othenvise include in its network expansion plans 
because of cost issues.” 

In the Matter of the Rcvisiort of the Commission’s Rules to Ensure Compatibility with Enhanced 931 Emergency 
f d h g  Sys:erns, 15 FCC Rcd 17442,17454 11.59 (August 24. ZOOO). 

While the FCC has designated a wireless carrier even when dead spots were admitted, that certification was 
premised on remedying the specific dead spots identified by improving the network after certification. In ?he Matrer 
of Federal State Joint Board on Universul Service. 17 FCC Rcd at 23538. 

6 

47 C.F.R. §22.911(6)(bL 
&z, Arizona Smith Bagley ETC Order at 6.  

Io Id. 
See Petition of Midwest Wireless Communications, LLC., for Designation as an Eligible Tekconrmunications 

U&r 47 U.S.C. $214(e)(Z), OAH Docket No. 3-2500-14980-2, PUC Docket No. PT-6153/AM-02- 
I1 

Cnrrier 
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The Minnesota Public Utilities Commission found that the company was able to offer its 
services through approximately 200 cell sites in and around the state, pledged to build an 
additional 15 cell sites upon designation as an ETC, pledged to meet customer orders for new 
service through il variety of measures including additional cell sites, cell extenders, rooftop 
antennae, high-powered phones, and the resale of existing service, and was willing to address a 
customer’s request for service by developing a schedule for extending service.” The Regulatory 
Commission of Alaska recently granted E9C status to a CMRS provider and stated that the 
provider need not prove its ability to construct facilities throughout every portion of the 
incumbent LEC’s service area but demonstrate that its system of providing service 
throughout the incumbent LEC’s service area arc reas~nable.’~ The Alaska Commission found 
that a seven-step plan proposed by Alaska Digitel regarding customer service was rea~onable.’~ 
A11 of these examples support the finding that ETCs can be held to service quality standards and 
oversight. 

Numerous cases have held that requiring an ETC applicant to provide the required 
services prior to the grant of ETC status would work an anti-competitive outcome, as appIicants 
would be forced to make outlays for services, unsure if such services would ever be requested or 
supported. However, in those cases where an applicant identifies such weaknesses in its 
systcm(s) that might prevent full implementation of a required service under 47 C.F.R. $54.101, 
we find that there is a requirement that the JZTC applicant provide an affirmative statement of 
how and when the shortcoming is to be remedied. As an example, in the context of a request to 
extend the deadline for meeting E911 capabihty, the FCC recently advised Tier III wireless 
caniers as follows: 

[Tlhe Commission should be able to m& the €actlid determinations necessary to 
find good cause for granting the waiver if the carrier, as we have previously 
stated, provides ‘concrete, specific plans to address the accuracy standards and 
ha[sJ presented [its] testing data and other evidence to demonstrate its inability to 
meet the accuracy requirements’.. ..Carriers should avoid blanket statements of 
technical infeasibility, instead providing technical data on psaicular portions of 
their network or pieces of equipment that are problematic. 

In the matter of Revision of the Commission’s Rules to Ensure Compatibility with 
Enhanced 91 I Emergency Calling Systems, FCC03-241,126 (Released October 
10, 2003). 

686, Findings of Fact, Conclusions of Law, und Recommendation at 6, 11 (Minn. Office of Admin. Hearings Dec. 
31.2002) (Minnesota AW ETC Reconimendarion). 

See Minnesota Mdwest Wireless ETC Order at 6. 

Id. The plan states that if customer is not in an area where the CMRS provider, Alaska Digitel, currently provides 
service, Alaska Digitel will: (1) Determine whether the customer’s equipment can be modified or rephced to 
provide acceptable service; (2) Determine whether a roof-mounted antenna or other network cquipmcnt can be 
deployed at the premises to provide service; (3) Determine whether adjustments at the newest cell site can be made 
to provide service; (4) Determine whether a cell extender or repeater can be employed to provide service; ( 5 )  
Determine whether there are any other adjustments to network or customer facilities that can be made to provide 
service; (6) Explore the possibility of resale; (7) Determine whether an additional cell site can be consbucted to 
provide services, and evaluate the costs and benefits of using high cost support to serve the number ofcustomers. 
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” See Alaska Digitel ETC Order at 8-9. 
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In this cause, an identification of areas where signal strength was below that needed for a 
reliable signal enabled NPCR to specify where upgrades to service - in the form of new cell 
towers or even an installation of new coaxial cable - could be made with USF money. Further, 
NPCR has made assurances to the Commission that WSF money received will be used to benefit 
Indiana services by expansion of its existing coverage. If an ETC applicant wishes to support the 
existence of universal service, it must have made plans, expressed to the Commission in explicit 
terns, to remedy those areas of its service that might be otherwise lacking. 

We find that this is a good admonition to caniers, no matter what the technology used. 
Applicants must make a thorough review of their service offerings and determine what, if any, 
parts of the system must be upgraded to be consistent with the thencurrent FCC guideline for 
E ~ K s .  In addition, a failing in a system, even if outside the IETC core services required, should 
be addressed by the applicant in specific terms as a focus for upgrade with potential USF funds. 

c. State’s obligation to oversee. the financial aspects of USF 

The FCC specifically mandated that state commissions certify that the federal USF funds 
rn being used “only for the provision, maintenance and upgrading of facilities and services for 
which the support is intended,” consistent with 47 U.S.C. 9254(e). “Absent such a certification, 
carriers will not receive such support.” id. In the Matter of Federal-State Joint Board on 
Universul Service, 16 FCC Rcd 11224, B187 (2001): 47 C.F.R. 654.314. 

In the context of setting a benchmark of statewide average costs, the FCC has noted that 
the use of a statewide average costs “reffects what we believe to be an appropriate policy 
decision that in such cases the state has the primary responsibility and demonstrated ability to 
ensure rate comparability.” In the Matter of Federal-State Joint Board on Universal Service, 17 
FCC Rcd 20716, 20728 (2OoZ).’’ Support is intended to ensure reasonable comparability of 
intrastate rates, and states have primary jurisdiction in that area. Id. at 20734; In the Mmer of 
Federal-State Joint Board on Universal Service, 12 FCC Rcd at 8842. 

Hence, for a state to ensure rate comparability, it must review the rates of all%TCs it has 
certified. Absent such a comparison, the states have failed to meet their obligation to ensure that 
ETCS are using the funds to “achieve the goals of [TA ‘96.1’’ In the Matter of Federal-Siate Joint 
Board on Universal Service, 17 FCC Rcd at 20739. Therefore, NPCR (and any other ETC that 
comes before the Commission) must expect to have its tariffs examined. 

This does not constitute the regulation of “the entry of or rates charged” by a wireless 
carrier. 47 U.S.C. $332(~)(3)’~. Numerous courts have noted that even the imposition of a 
mandatory contribution to a state USF does not amount to rate regulation when applied by a state 
Commission to a wircless carrier. TQPUC, 183 F.3d at 431-432, citing Sprint Spectrum L.P. V .  

State Corp. Commission, 149 F.3d 1058, 1061  (loth Cir. 1998). Instead, this has been widely 
described as falling under the category of “other terms and conditions” that a state Commission 
may regulate regarding wireless carriers. 47 U.S.C. §332(c)(3). 

Is While the FCC made this dccision in thc context of non-rural rates, the analysis holds. 

carriers in a market. However, that is not the case at bar. 
States may, in fact, regulate the rates and entry of wireless carriers where they have replaced most of the wireline 
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In response to the question of whether the Commission may impose additional 
requirements on an ETC in the protection of the public interest, NPCR asserted that it is 
“concerned about non-applicable rules ...[ that] would get in the way of providing the service to 
our customers and the whole objective of expanding the network and providing excellent service 
to customers.” Tr. at p. 107. However, NPCR properly recognizes the obligation of financial 
oversight, as reflected in the testimony of Mr. Wood, stating that the Commission must look 
“very carefully” at how ETCs of all stripes have spent the allocated funds. Tr. at 1 4 - 4 1 .  He 
goes on to say: 

My experience has been that these support dollars don’t represent total 
expenditures, that when they’re available, they make a business case for rural 
entry that wasn’t there before and that private capital follows them. So a hundred 
thousand in support might yield 3 million in new investment in those areas that 
now has a business case, that gets it over the hump. 

Id. 

While NF’CR is correct in its assertion that the Commission does not regulate NPCR’s 
rates, the Commission does have an affirmative duty to oversee the rates of ETCs, especially 
regarding Lifeline/Linkup tariffs. Without such oversight, the Commission cannot be assured 
that a canier is not using its ETC status to competitive - and public -disadvantage. “An ETC is 
obliged, at the risk of financial sanctions, to serve designated customers at appropriate prices.” 
47 U.S.C. $214(d). State utility commissions are required to “determine which common carrier 
or carriers are best able to provide such service to the requesting unserved community or portion 
thereof ....” 47 U.S.C. §214(e)(3); GCCLicense C o p ,  623 N.W. 2d at 477. 

Given this determination, we find that all En=s are subject to the filing of 
LifelineILinkup tariffs, regardless of technology. This satisfies the requirement of competitive. 
neutrality, as requiring wireline carriers to file such tariffs while exempting wireless caniers 
would work an inability to properly measure the marketplace of universal ~ervice.‘~ The 
Commission cannot reasonably fulfill its statutory mandate to ensure that universal service is 
availabIe at rates chat are “just, reasonable, and affordable” without such filings. 47 U.S.C. 
$254(i). Further, this is not a requirement that is so “restrictive,”’* to use NPCR’s term, that it 
prohibits would-be entrants from entering the market. It is, in fact, regulation with a light hand. 

Consistent with this duty, we also find that ETC applicants should affirmatively present 
what accounting protocols will be used to track and account for USF expenditures. The 
designation of an ETC creates both benefits and burdens on a telecommunications provider. 
While it gives the right to appIy for USF funds, it also creates the concomitant requirement that 
such support be used “only for the provision, maintenance, and upgrading of facilities and 
services for which the support is intended.” 47 U.S.C. $254(e). In addition, the subsidy of 
competitive services by non-competitive services is prohibited in the provision of universal 
service. 47 U.S.C. $2540). The Commission is charged with the obligation of establishing such 

p. 30 
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” In the Matter of Federal-State Joint Board on Universal Service, 17 FCC Rcd 22642 n.4 (ZOOZ) 
Tr. at 139-40. 
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“necessary cost allocation rules, accounting safeguards, and guidelines” to ensure that USF- 
funded services bear no more than a reasonable cost of the joint and common cost. Id. Without 
such oversight, the Commission cannot assure that NPCR, or any other ETC, is using USF funds 
in a manner consistent with the statutory mandate. We find that thc requirement of tariff-filing 
and presentation of accounting protocols meet this definition and should be required of d1 ETCs 
under our jurisdiction. 

Consistent with these requirements, we find that NPCR shall file reports with the 
Commission detailing its progress in the expansion and upgrading of service. Specifically, 
NPCR shall file its first report six (6) months from the date of this order, and annually thereafter, 
setting out the following: 

-Its specific plan using USF funds for the “provision, maintenance and upgrading 
of facilities and services; 

-Areas where signal strength is to be improved, with corresponding footprint 
redefinition; 

-Timetable for implementation of new switches, towers, and a11 improvements to 
service that are set to be started on a date certain; 

-Current status of previously reported projects and timelines; 

-Number of complaints filed by Indiana customers with the FCC, KJRC, or other 
regulatory entities; 

-Number of requests for service in its designatcd Indiana service area that we= 
unable to be completed due to lack of facilities or signal. 

To the extent that such reports contain confidential matter that constitute trade secrets as 
defined under Indiana law, NPCR (and any future ETC subject to our jurisdiction) may request 
confidential treatment pursuant the Commissions’ thencurent policies. 

d. Competition 

Universal service and competition must be balanced; one must not be sacrificed to 
supplant or benefit the other. Washington Independent Telephone Assn. v. Washington Utilities 
and Trans. Corn. ,  149 Wn.2d 17,27,65 P.3d 319,324 (2003), citinR AIenco Communications, 
Inc. v. FCC. 201 F.3d 608, 615 (5* Cir. 2000); see also Washington Independent Telephone 
ASSOC. V. Washingion Utilities and Transportation Corn. ,  110 Wn. 498, 516, 41 P.3d 1212 
(2002), a In the Matter of Federal-State Board on Universal Service, 12 FCC Rcd at 8801- 
03; In the Matter of Federal-State Joint Board on Universal Service, 13 FCC Red at 5365. The 
purpose of the public interest requirement i s  not to protect rural telecommunications companies 
from competition, “but to ensure that rural areas receive the same benefits as urban areas.” In 
re the Application No. C-1889 of GCC License COT. (Western Wireless), 264 Neb. 167, 172, 
647 N.W.2d 45, 50 (2002). State commissions are granted the authority to determine whether 
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such certification is in the public interest. In the Matter of Federal-State Joint Board on 
Universal Service, 15 FCC Rcd 15168, 15184 n.6 (2000). 

In fact, competition is but one element of the bundle that is universal service. TA ’96 
identified that competition is the only way to open the market and broaden the available choices 
to consumers. Howcver, it is a means to an end - not the end itself. An examination of 
competition as it relates to CETCs must focus on whether the competitive force created by the 
certification of a particular carrier will benefit consumers by furthering the purpose of universal 
service. 

The OUCC and Intervenors introduced evidence that competilivn for wireless service is 
not lacking in rural Indiana, with most areas already having access to competitive services from a 
number of different wireless service providers. Therefore, there was conflicting evidence on the 
issue of whether designating NPCR as an additional ETC in its proposed ETC service areas 
would actually increase the level of competition in Indiana. NPCR testified that the intervenors 
in this case had tried to make this cause “about competition,” shifting the focus from the proper 
inspection of NPCR’s specific petition for ETC status. Tr. at 113. As Mr. Wood stated, “it should 
be specific to the company’s application and to the mas in question. It’s not really a question of 
should we have competition.’’ Tr. at 137. 

NPCR properly recognizes that the public inkrest inquiry does not focus on what is best 
for an individual carrier, but what the impact on consumers will be. Tr. at 132. Indiana has 
telephone service available in all areas, and by NPCR’s own admission there are at least three or 
more competitive wireless carriers in all rural areas of Indiana.” Tr. at 79. Hence, if wecertify 
NPCR, we are not introducing service to previously unserved areas. If that were the test, no 
ETCs could be designated hence in Indiana. However, ”the purpose of the public interest 
requirement of 47 U.S.C. Ej214(e) [is] not to protect rural telecommunications companies from 
competition but to ensure that rural areas receive the same benefits as urban areas.” In re 
Application No. C-1889 of GCC Liceme Cow. (Western Wireless). 647 N.W.2d at SO. 

The Act only promises universal service, and that is a goal that requires sufficient 
funding of customers, not providers. So long as there is sufficient and 
competitively-neutral funding to enable ail customers to receive basic 
telecommunications services, the FCC has satisfied the Act and is not further 
required to ensure sufficient funding of every local telephone provider as well. 
Moreover, excessive funding may itself violate the sufficiency requirements of 
the Act. Because universal service is funded by a general pool subsidized by al l  
telecommunications providers - and thus indirectly by the customers - excess 
subsidization in some cases may detract from universal service by causing rates 

Seventy-five pecucnt of the population has access to five or m e  wireless carriers, as stated by the FCC. In the 
Matter of Implementation of Section 6w2(b) of the Omnibus Budget Reconciliatioic Act of 1993; Annual Report and 
Analysis of Competitive Market Conditions with Respect to Commercial Mobile Services. 16 FCC Rcd 13350, 13355 
(2001). The FCC gocs on to note that due to the cap on freqdency spectrums, ‘’there are at leust four different 
licensees in every market, and as a practical matter, there ue  generally five or more licensees in every market.” Id. 
at 13361. 
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unnecessarily to nse, thereby pricing some consumers out of the market ... 
‘Sufficient’ funding of the customer’s right to adequate telephone service can be 
achieved regardless of which carrier ultimately receives the subsidy. 

Alenco, 201 F.3d at 620-21 (emphasis in original). 

As such, we must make a determination of whether NPCR’s petition meets these various 
hurdles. This goes hand-in-hand with the requirement that an applicant show what it would do 
with the funds, if received. The oversight of public impact, in the form of potentially higher fees 
to consumers, or lower amounts to competitors, is within the purview of this Commission, and 
without this evidence our analysis cannot be complete. 

If granted, M‘CR has committed to becoming a canier providing ubiquitous service in 
the designated areits - thereby extending the benefits known in urban areas to their rural 
counterparts. This is the promise that was made when the market was opened to competition - 
that additional caniers would enter the market with service alternatives. Further. WCR 
provided an estimate that ETC designation would bring approximateIy $13,000.00 per month, or 
$156,000.00 per year. Tr. at 81. When that amount is placed in the context of NPCR’s testimony 
that every dollar of USF money is more than matched by a carrier, this repments a significant 
investment in Indiana’s telecommunications network, especially in rural areas. Such network 
extension has the potential for improvements by other carriers, as they compete for the publics’ 
business - the benefit of competition at its best. 

Similarly, NPCR presented evidence that the certification of an Indiana CETC: would 
have very low impact on Indiana consumers - that the change to the USF factor would have “to 
go out to seven or eight decimal places to find an impact from the designation of CETCs.” Tr. at 
120. While NPCR maintains that an examination of fund impact is inappropriate for the 
Commission in this proceedingM (a statement with which we disagree), NF’CR nonetheless came 
prepared to discuss the impact its designation might have on the USF fund. No less is to be 
expected from any ETC applicant. The potential impact on the USF is a topic properly before 
this Commission in its determination of whether an applicant’s designation is in the public 
interest, and is p a  of the balancing the Commission must do when viewing the application 
through the lens of competition. We find that NPCR’s commitment to expand its network, cure 
“dead spots” and become a reliable carrier of last resort is in the public interest, as well as its 
promise to provide the Coinmission with appropriate documentation on the utilization of funds. 
Their testimony shows a concerted effort to identify and remove imwment s  to service that is 
truly universal within the proposed areas. 

e. Other Factors 

There are other factors- that make granting NPCRs petition in the public interest. At this 
juncture, NPCR is currently the carrier of choice for “over 10 Indiana colleges, public school and 
libraries, and local, state and federal government agencies, specifically law enfoKement.” 
NPCR Petition, y8.D. Given the explicit direction that school and libraries receive suppoit in the 

2o Tr. at 119 
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contcxc of univeisd service, supporting a carrier of choice in its attempt to expand and improve 
its network logically follows. Further, nothing can be closer to the heart of the public interest 
than improving service for those who serve in law enforcement. We need not belabor the point 
that of all subscribers, law enforcement needs consistent coverage and service. Hence, 
supporting the network of NF’CR in increasing its signal, expanding its coverage, and improving 
its network is clearly in the public interest, in that it serves state, local, and federa government - 
the servants of the people. 

IT IS THEREFOlRE ORDERED BY “€E INDIANA UTILITY REGULATORY 
COMMISSION that: 

1. NPCR’s application for designation as an Eligible TeIecomunications Carrier 
(“‘ETC”), as that term is defined in 47 U.S.C. 214(e) and FCC Order 97-157, is hereby 
GRANTED. 

2. NPCR’s request for authority to apply for or receive federal universal service 
funds pursuant to 47 U.S.C. 254 is hereby GRANTED. 

3. This Order shall be effective on and after the date of its approval. 

McCARTY. HADLEY, LANDIS, RIPLEY AND ZIEGNER CONCUR: 
APPROVED: 

MAR 1 7 2004 
I hereby certify that the above is  a true 
and correct copy of the Order as approved. 

Acting SecFetary to the Commission 
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STATE OF HAWAII 
PUBLIC UTlUTlES COMMBSJON 

DEPARTMENT OF BUDGET AND FINANCE 
485 S. KING STREET, t l W  
HONOLULU. HAWAII 98813 

June 25,2004 

Marlene H. Dortch 
Office of the Secretary 
Federal Communications Commission ("FCC") 
445 - 12" Street S.W. 
Washington, D.C. 20554 

Irene Flannery 
Vice President 
High Cost & Low Income Division 
Universal Service Administrative Company 
2000 L Street, N.W. Suite 200 
Washington, D.C. 20036 

@loon 

CARLIT0 P. CWBOGO 
CHAIRMAN 

WAYNE n KILWRA 
C O u I Y I m E R  

JANET E KAWELO 
COMUISS10NeR 

Re: State of Hawaii ("State"), Public Utilities Commission ("Commission'), Docket 
No. 034104, Application of Nextel Partners for Designation as an Eligible 
Telecommunications Carrier ("ETC") for its Licensed Service Area of the State 

Dear Ms. Dortch and Ms. flannery: 

The Commission respectfully files this letter pursuant to Title 47, Sections 54.313 and 
54.314 of the Code of Federal Regulations ("C.FR.). 

On June 25, 2004, the Commission designated Nextel Partners an ETC, subject to 
certain conditions. Enclosed is a certified copy of the Commission's Decision and Order 
No. 21089. 

Consistent with federal law and the Commission's Decision and Order No. 21089, 
Nextel Partners: (1) is eligible to receive federal universal service support; and 
(2) intends to use such support only "for the provision, maintenance, and upgrading of 

http://C.FR
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Marlene H. Dortch 
Irene Flannety 
June 25,2004 
Page 2 

@ 0 0 3  

[its] facilities and services for which the support is intended." 47 United States Code 
p 254(e); and 47 C.F.R. $9 54.313 and 54.314. This initial certification applies to federal 
universal service support provided during the fourth quarter of calendar year 2004. u. 

Brooke K. Kane 
Administrative .Director 

Enclosure 

c: Nathan T. Natori, Esq., Hawaii Law Group LLC (w/o enclosure) 
State Division of Consumer Advocacy (w/o enclosure) 
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BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF HAWAII . 

In the Matter of the Application of 

NPCR, INC., dba NEXTEL PARTNERS 

For Designation as an Eligible 
Telecommunications Carrier in the ) 
State of Hawaii. 1 

DOCKET NO. 03-0104 

DECISION ORDER NO. 21089 

At 3'*30 o'clock f .M. 
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